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All attendees can submit questions via the Q&A feature in the webinar
interface
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Program Topic Suggestions

We would like to hear from youl!

If you have a suggestion for a JCEB program, whether for a live webinar
or a live in-person program, please include your suggestion on the
evaluation at the end of this program.
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To Receive CLE Credit for this Program

* Click on all attendance verification alerts.
* Click on the evaluation link at the end of the program.
* Wait for the online request-for-credit form.

* Enter the email address to which you want your CLE certificates
sent.

* Fill out the online request-for-credit form completely.

* Select a combination of MCLE jurisdictions in which you are seeking
CLE credit.

* After submission, your CLE certificates will be available for download
and will also be emailed to you.
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The Panel

Sharon Goodman, Moderator Marcelle J. Henry
Slevin & Hart, P.C. Pitta LLP

Al Holifield
Holifield & Janich, PLLC
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What We’ll Cover

* ERISA Basics For Plan Contracting

* Cybersecurity For ERISA Plan Vendors
* Third Party Administrators

* Actuaries

* Accountants

* Preferred Provider Networks

* Prescription Benefit Manager

* Investments — Consultants and Managers
MNBA
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Framework For ERISA Plan Provider Agreements

ERISA Section 404(a)(1) provides guiding principles for review
Fiduciaries must:

e Use plan assets for exclusive benefit of participants and
oeneficiaries and

 Act with care, skill, prudence, and diligence, under the
circumstances then prevailing, that a prudent person acting in
a like capacity and familiar with such matters would use in the
conduct of an enterprise of a like character and with like aims

* Applies to selection and monitoring of service providers
MNBA
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ERISA Contracting Principals

ERISA Section 406(a)(1)(C)(D) or Prohibited Transaction

* Plan fiduciary can’t cause plan to engage in transaction if knows or should
know transaction constitutes direct or indirect furnishing of services
between plan and party in interest with respect to plan, OR

* Transfer to, or use for benefit of, a party in interest of any plan assets

 EXCEPTION: Section 408(b)(2) allows contracting or making
reasonable arrangements with party in interest (including fiduciary)
for office space or legal, accounting or other services necessary for
establishment and operation of plan if nho more than reasonable
compensation is paid
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Step 1: Prudent Provider Selection Process

Objective process such as Request For Proposal
* Not required but very helpful way to obtain necessary info to make decision

 Obtain references, check insurance and licensing information, review
experience

* Conduct interviews?

* Informal Request For Information may suffice (if gets comparative info)
What’s necessary information?

e Qualifications of provider

e Quality of services offered

* Reasonableness of fees charged in light of services provided

* Do not have to select lowest bid (but record should support choice)
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Step 2: Negotiating Agreement

Written Agreement

 Decide whether you or provider’s counsel will draft
agreement

e Usually major benefits of drafting agreement vs.
proposing changes to provider’s form agreement

e Starting with language favorable to plan
* Not likely for some services - PPO, PBM

* Consider whether any outside assistance needed in
review if scope of services particularly specialized or
ABA technical (e.g. information technology)
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Items to Review/Include in ANY Agreement

Full and detailed description of services provided
e Services provided must be appropriate and helpful in

carrying out purposes of plan
* 29 CFR §2550.408b-2.
* Make sure services are accurately described
* Make sure excluded services accurately descri
* Check for overlap or duplication of duties wit
provider and clarify to avoid unnecessary dup

NBA

AMERICANBARASSOCIATION

Joint Committee on
Employee Benefits

ned
N another

Ication

12



Items To Review/Include In ANY Provider Agreement

Standard of Care for Services

* Does ERISA fiduciary duty applies - investment manager,
investment consultant, discretionary decision-maker

* “ERISA light” — prudent person
* Industry Standards of Conduct
* Negligence

* Gross Negligence

* None
NBA
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Items To Review/Include In ANY Agreement

Responsibilities of Each Party
* Clearly identify each party’s responsibilities

* |dentify whether or not provider intended to have fiduciary
status

* |s provider intended to exercise discretion or simply follow
plan rules and Trustees’ interpretation?

* |Include that provider intended to be fiduciary and accepts
fiduciary status under ERISA (e.g. §3(21), 3(38)), if that is case

* |f provider not intended to be fiduciary still try to include that,
if provider exercises discretion, it acknowledges that it
becomes fiduciary under law
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Items To Review/Include In ANY Agreement

Compensation/Fees Should Be:
e Clearly and fully described
 Payments limited to fees fully and clearly described

* Type of compensation disclosed —direct or indirect

* Terms for fee changes — automatic or only if
negotiated?

 |f automatic, timing for notice and termination?
NBA
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Items to Review/Include in ANY Provider Agreement

Term of Agreement

* |s service discrete or ongoing?

 What is desired term?

* Make sure ability to terminate within relative short time period without cause

* 29 CFR §2550.408(b)-2(c)(3) (“No contract or arrangement is reasonable within the meaning of
section 408(b)(2) ...if it does not permit termination by the plan without penalty to the plan on
reasonably short notice under the circumstances....A provision in a contract or other arrangement
which reasonably compensates the service provider or lessor for loss upon early termination of the
contract, arrangement, or lease is not a penalty.”

e See e.qg. Internat’l Union of Bricklayers v. Gallante, 912 F.Supp. 695 (SDNY 1996)(3 % year consulting
contract without termination provision unreasonable)

* Harder to negotiate for some services — PPO, PBM — since pricing based on longer terms recoupment
of vendor start up costs
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Items To Review/Include In ANY Provider Agreement

Termination

* Notice requirements

 Time periods for notice

 Permit plan to terminate early without penalty

 Require provider to give more notice than plan to allow time for plan to select replacement
e To whom must notice be provided and how

 To company officer, by certified mail, email, etc.

 Handling records during transition

* Right to keep copies of documents and records

* Require post-termination cooperation

 Explain how transition services handled and any charges
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Items To Review/Include In ANY Agreement

Indemnification and Limitation of Liability Provisions

As to Plan: Not per se imprudent under §404(a)(1)(B) or unreasonable under § 408(b)(2) but not favored
* Try to remove or select a provider that does not require them

e Practically — often required but should be mutual in scope and standard for Plan and vendor
Indemnification provisions that apply to fraud and willful misconduct void against public policy

“Other limitations of liability and indemnification applying to negligence and unintentional malpractice, may
be consistent with §404(a)(1) and §408(b)(2) of ERISA when considered in connection with reasonableness
of the arrangement as a whole and the potential risks to participants and beneficiaries.” See DOL - ERISA
Adv. Opinion 2002-08A

Assess plan’s ability to obtain comparable services at comparable costs w/o such provisions or from
providers that have provisions that provide greater protection to the plan

Avoid damage caps and other limits e.g., based on fees or o type of damages (such as consequential,
special, indirect)

Make explicit that indemnification by plan and never trustees individually —signing only as plan
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Items To Review/Include In ANY Agreement

Governing Law
* |dentify law that governs (1) agreement, (2) relationship of
parties and (3) venue for dispute

* If state law referenced as governing agreement, and your
client is ERISA plan, it should apply only to extent not
preempted by, in conflict with, or prohibited by ERISA

* Generally propose state law/state whose plan located for
all purposes

e Or Client plan in California can be sued in NY
/NBA
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Items To Review/Include In ANY Agreement

Performance Monitoring and Reporting
* Specify how performance monitored
* Details on required periodic reports
* Annual, quarterly, monthly or other and how (written and verbal report at trustee meetings)
 What’s industry standard reasonable for type of service provided?
e Record verbal report in meeting minutes
* Include right to external audit of provider if reasonable for service (e.g. PPO, PBM, TPA)
e Helpful in uncovering errors or noncompliance with contract terms and shows due diligence in monitoring
* |f so, describe how often and under what terms audit allowed
* Once per year or other time period during normal business hours?
 Who pays cost of audit?
* Any restrictions or limitations on audit, such as audit can only reach back two years?

* |s provider covered service provider under §2550.408b-2 for which fee disclosure reporting is required?
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Items To Review/Include In ANY Agreement

Performance Guarantees

* |s this type of provider for which plan should have performance
guarantees?

e Standard for TPA, PPO, PBM
* Not for auditor, actuary, attorney

* |If adding PGs, determine what type desired and reasonable and
include in agreement in detail

* With TPA/ health insurance provider, guarantees that provider
will accomplish implementation or send out member ID cards or

respond to participant inquiries within certain time frames
NBA\
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Items To Review/Include In ANY Agreement

Provider Obligation/Plan Right To Disclose

* Services arrangements under ERISA §408(b)(2)

e Participant disclosure under ERISA §§
404(a)/404(c)

* For plan’s Form 5500, Schedule C

 Reponses for DOL audit — particularly for PBMS,
PPO and alternative investment managers

Joint Committee on
Employee Benefits
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Items To Review/Include In ANY Agreement

Bonding and insurance
 Types and amounts required or desired by provider
* Plan as named insured?
* Notice if coverage at start lowered
Dispute resolution
* Avoid mandatory arbitration unless both parties agree

 Consider whether to agree to alternative dispute resolution

as first step in resolving contract dispute ONLY IF BOTH
CONSENT

 Otherwise leave plan’s option OPEN on method to resolve

e Rightto jury trial?
ABA BNt JUry
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Items To Review/Include In ANY Health Provider Agreement

Is Provider HIPAA Business Associate?

* |f health and welfare plan covered by HIPAA, incorporate
required language under HIPAA in HIPAA Business
Associate (BA) Addendum

* See 45 CFR 164.502(e), 164.504(e), 164.532(d) and (e) and
sample business associate contract language on HHS OCR

PHI website at
http://www.hhs.gov/ocr/hipaa/contractprov.html

Employee Benefits
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Items To Review/Include In ANY Agreement

Subcontracting and assighment; corporate
reorganization

 Address whether allowed under agreement and to
what extent

* Ask for notice of such events far enough in advance
so plan can terminate or otherwise respond

* Add additional and faster termination rights if
occurs

NBA
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Items To Review/Include In ANY Agreement

Any State Law Requiring Certain Language Applicable?

* Review whether particular language needs to be in
agreement or if law preempted

e e.g., Massachusetts state information security law, MGL C.
93H, requires “persons” (broadly defined) who own
personal information about Massachusetts resident to
include contract acknowledgment that person/entity has

information security program that complies with MGL c.

93H.
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Third Party Administrators — Key Contracting

Limits on Liability

* Beware of too specific list of duties - need catch-all on all
services needed to administer a fund

* Include a catch-all on future services needed from future law
changes, e.g., CAA reporting

* Beware of a la carte menu of services because of pass-
through charges for mail opening, scanning documents, etc.

* BUT also, beware of flat charges for incurred, e.g. envelopes

— should be actual, not set up for a profit
MNBA
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Third Party Administrators

* Designate lead responsible and notice/rights if leaves — “key
person clause”

* Note caps on number of calls/mailings/enrollments — varies all
year and gets expensive fast

e Early termination fees charged to plans

e Cooperation on termination — SPECIALTY KEY for TPA
* Plan must be able to operate on first day
* At least 180-days advance notice for termination by TPA
* Must provide for transition services

> |
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Third Party Administrators

* Maintain copies of plan records, including, plan documents, CBAs, service
provider contracts, remittance reports, QDROs, etc.

* Knowledge of and compliance with plan documents
* Plan, SPD and Trust Agreement
* Plan policies and procedures:
* Collections, QDRO, Record Retention, Missing Participants, Travel, etc.

* Policies adopted after first day as well as applicable federal and state
law

* Monitor all plan compliance deadlines
e Address participant inquiries
/B ° Handle ERISA Sections 101(k) and 104(d) disclosures
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Third Party Administrators

* Distribute plan notices, benefit statements, etc.

* Oversee operations, including, monitor service provider contracts
and subrogation cases and pay plan expenses

e Quarterbacking for Form 5500 filing

* Make first level benefit determinations, if plan sponsor delegates
authority, and issue determination letters

 Facilitate Trustees Meetings

* Prepare meeting materials, including agenda

e Draft Minutes

> |
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Actuary — Key Contract Provisions

* Generally simpler contracts for professionals
* Limitations of liability
* Levels of professional insurance

e Cooperation on termination expected — professional
conduct

e Standard of care
e Arbitration
NBA
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* CPA standards dictate much of engagement letter

* Annual contracting process

* Representation letters with engagement letter
*negotiable

edistinguish between TPA representatives on
day-to-day
eversus Trustee oversight of plan
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Preferred Provider Network

* Key Provisions to understand in a Preferred Provider Network Agreement:

* Timeframe for health care provider to submit a claim for reimbursement
* Timeframe that payor must reimburse providers once a claim is received

* Scope and type of health care services (and their medical necessity) that are covered by the
payor

* Medical necessity clauses and requirements for medically necessary services

* Provider networks and network participation requirements

* A clear understanding of out of network fees

* How often is the network updated?

* The procedure by which the provider can dispute claim denials
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Preferred Provider Network

* Key terms of preferred provider network agreements:
e Standards and rules for choosing a care provider
* Provisions to ensure prioritized preventative care
* Quality improvement programs
e Contract termination clauses
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Prescription Benefit Manager

* Types of PBM contracts

* There are typically three models:
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* Spread pricing involves the PBM charging the plan sponsor more for drugs
than it reimburses the pharmacy. The difference, or “spread”, is the PBM’s
profit. Spread pricing can lead to less transparency, as the actual drug costs
may not be readily apparent to the plan sponsor.

e Pass-through pricing is an alternative model where the PBM passes on the
same cost to the plan sponsor as it paid the pharmacy, making its revenue
primarily from administration fees and other services. Pass-through pricing
tends to promote greater transparency as the costs passed to the plan
sponsor directly reflect the actual cost of the drugs.

A combination of the above.
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Prescription Benefit Manager

* |t is important to conduct a thorough evaluation and negotiation process when reviewing a PBM
agreement.

* Understanding the terms of the agreement is essential to allow for:

e Controlled Expenses: Prescription drug costs can be a substantial expense especially for self-insured
plans.

* Transparency and Accountability: PBM agreements often involve complicated arrangements with
respect to rebates, discounts, and administrative fees. Understanding these arrangements is imperative
for a successful plan/PBM relationship.

* Access to Medications: Designing formularies is a key aspect of PBM agreements.

* Quality of Care: PBM agreements can also include provisions related to medication therapy
management, drug utilization review and adherence programs.

* Flexibility and Customization: Understanding the flexibility and customization options available in PBM
agreements allows plan sponsors to customize their drug benefit program to meet their participants’
needs.
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Prescription Benefit Manager

* A PBM agreement should include:

» Clear Definitions: The definitions section should clearly define all important terms, including,
brand, generic and specialty medications.

e All Revenue Streams: All sources of revenue received by the PBM, including rebates, should
be clear and unambiguous.

* Fees: All fees should be detailed in the Agreement or in an appendix attached thereto.

* Reconciliation of Guarantees: All guarantees offered and the method for reconciliation
should be mutually agreed upon and set forth in the agreement.

* Clear Exclusions: All exclusions should be spelled out.
* Audit rights: Plan sponsor’s right to audit the PBM should be outlined.

* Term/Termination: Oftentimes, the initial term is for 3 years, thereafter, the agreement auto
renews for 1-year terms. Termination provisions must be reasonable.
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Investment Consultant

 ERISA Section 3(21) provides that any party giving
investment advice for a fee is a plan fiduciary.

* Investment Consultants traditionally fall into this
category because their contractual duties are to advise,
report, monitor and recommend but they have no
discretion or authority to make decisions or implement
changes to investments.

» Key contract term — does firm accept status as fiduciary
in contract?

Employee Benefits
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The Plan Asset Rule Under ERISA

« Section 3(42) Basics: When ERISA plan invests in equity of any entity, both equity
interest and proportionate interest in that entity’s assets treated as assets of ERISA
plan, unless exception applies.

 Most Common Exceptions Under Reg. §2510.3-101.:
« Investment in publicly offered security

« Investment issued by investment company registered under 1940 Act
(mutual fund)

« Investment by benefit plan investors not significant
« Investment in venture capital operating company
« Investment in real estate operating company
« If exception applies, Trustees have not delegated fiduciary control to Manager.
« Trustees remain fiduciary in control of those plan assets.
NBA . Type of structure drives contracting
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Investment Contracting Background

Publicly Offered Securities

* Freely transferable;

* Widely held (at least 100 independent investors on issue date);
* SEC registered.

e EXAMPLE: ERISA Trustees use plan assets to buy Facebook
stock. ERISA plan does not negotiate with Facebook on terms of
purchase

* Trustees have not delegated fiduciary control to manager of
operating company and remain fiduciary in control of those plan
assets.
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Investment Contracting Background

Investment In Registered Investment Company Registered
Under Investment Company Act of 1940.

* EXAMPLE: ERISA plan buys shares of Vanguard mutual
funds. Vanguard mutual fund manager not fiduciary to
ERISA plan — does not control plan assets. ERISA plan
(usually) does not negotiate with Vanguard on terms of
purchase.

*Trustees have not delegated fiduciary control to mutual
fund.
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Investment Contracting Background

Investment By Benefit Plans Not Significant

* Benefit plan investment “significant” if benefit plan investors hold 25% or
more of any class of equity interests by value.

* Pension Protection Act: Foreign plans and other non-ERISA plans no longer
count toward 25% limit.

* 25% also excludes entity controlling investment and its affiliates (example:
general partner of partnership) rendering investment advice for fee.

* Trustees have not delegated fiduciary control to manager of operating
company.

* Trustees remain fiduciary in control of those plan assets.
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Investment Contracting Background

Investment By Benefit Plans Not Significant

e EXAMPLE: ERISA plan buys shares of Great Dane Opportunities Fund, Ltd., limited liability
corporation formed to invest in privately held companies.

e Great Dane Opportunities Fund, Ltd. managed by Slobber Management, L.P.

e Dubai Sovereign Pension Plan owns 10% of equity interest in Great Dane Opportunities Fund.
e ERISA benefit plan investments own 15% of equity interest in Great Dane Opportunities Fund.
» Slobber owns 8% of equity invest in Great Dane Opportunities Fund.

* Slobber not fiduciary to ERISA plan — does not control plan assets because ERISA plan
investors hold less than 25%.

 BUT ERISA plan (usually) does negotiate with Slobber over side letter to modify terms to buy
equity interest in Great Dane Opportunities Fund.
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Investment Contracting Background

Investment In Operating Company

* Operating company = entity primarily engaged, either directly or through majority owned
subsidiaries, in production or sale of product or service

Most commonly encountered by ERISA plans with:
* venture capital operating company
* real estate operating company

 VCOC is entity with at least 50% of its assets invested in “venture capital investments” in
which it has “management rights”

« REOC is entity with 50% or more of its assets invested in qualifying real estate and directly
engaged in real estate management or development activities

* Manager of operating company does not control ERISA plan assets of plan investors in
company

* Trustees have not delegated fiduciary control to manager of operating company and remain
fiduciary in control of those plan assets
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Investment Contracting Backgrounds

Separate Account Investment

* Direct investment management agreement between ERISA plan
and investment manager

* Investment manager is ERISA 3(21) fiduciary for investment
because it directly controls plan assets and ERISA 3(38) manager
(if it acknowledges in writing)

* Trustees delegate fiduciary duty for those plan assets to manager
* Plan’s investment policy governs manager’s strategy

e USE PLAN’S AGREEMENT - and include terms we’ll cover
NBA
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Investment Contracting Backgrounds

Collective Trust Investment

 ERISA plan signs collective trust participation agreement that investment
manager controls and manager’s investment policy governs trust’s strategy

« EXAMPLE: ERISA plan participates in Amalgamated Bank S&P 500 Index Fund
e Often Collective Trust under IRS Revenue Ruling 81-100 for ERISA pension plans

* I[nvestment manager is ERISA fiduciary manager for investment because it
controls plan assets and acknowledges it in contract

* Trustees delegate fiduciary duty for those plan assets to manager

* RARE BUT POSSIBLE — SIDE LETTER ON TERMS
NBA
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Investment Contracting Backgrounds

Hedge Fund Of Funds

 Structure, not strategy — can be used for any alternative asset
* Pension fund invests in Limited Partnership or Limited Liability Corporation
* Investment manager (“lead manager”) controls what LP or LLC invests in

* Lead manager hires other managers (“sub-managers”) to invest portions of
the assets in LP or LLC

* Allows pension fund to make investments in many different strategies in one
vehicle

* 99% - non-plan asset vehicles needing side letter negotiation

NBA
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Investment Contract — Key Terms

e If structure is anything but separate account, same
investment documents apply to all investors (in theory)

* GOAL — Negotiate Side Letter To Investment Documents

*Try for side letter to govern if investment fund
documents inconsistent

* Right to see side letters of other investors
* Allow more favorable terms for your benefit plan

*Top Ten Issues For Negotiations Over Investment

Document Terms
NBA
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Investment Contract — Key Terms

Standard of Care — single most important term
* ERISA fiduciary standard

* ERISA-like contractual standard

* ERISA-light contractual standard (prudence standard
only)

* If not ERISA fiduciary manager (because exception

applies) = try to negotiate ERISA-like contractual
standard or ERISA-light contractual standard

Employee Benefits
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Investment Contract — Key Terms

Indemnification

* By manager of plan?

* By investment fund of manager?

* Require manager to indemnify plan and Trustees

* Mutual/parallel indemnification by plan of manager and manager
of plan?

* If so, make clear that ERISA plan — AND NOT TRUSTEES - liable for
any indemnification

* Beware of “signatory below shall indemnify......
NBA
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Investment Contract — Key Terms

Fees
* Most Favored Nations (“MFN”) Treatment on Fees, Rights and Features

e All investors? Similar sized investors? Only in future or current clients too?

Incentive Fees
 Warrant under DOL guidance (DOL Ltrs 86-20A, 86-21A, 86-31A)?

* Valuation of Portfolio and Potential Conflicts

Claw Back If Incentive Fees

* How is high-water mark for incentive fees and when set and reset?

Fees on Committed BUT Uncalled Capital
Unrelated Business Taxable Income (UBIT or UBTI)
* Permissible, just added cost to investment
* Promise effort to avoid? Use of “Blockers” to avoid UBTI?
* Imposition of Organizational and Operating Expenses For Setting Up New LLC or LP
Ammcmomm * Charged to investor or manager absorbs? Capped?
Joint Committes on * If early investor, spread to later investors?

42 Years of CLE Excellence
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Investment Contract — Key Terms

NBA
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Confidentiality
 When can manager release ERISA plan’s information?
* What notice is required to plan?
* When can plan prevent disclosure?
 When can ERISA plan release information about investment?
* Any limits on what ERISA plan can disclose?
 What notice is required to manager?
* Disclose to plan’s professionals to operate ERISA plan?
e Section 101(k) for multiemployer plans

Reporting

* Sufficient for ongoing monitoring by investment consultant/auditor to
prepare financial statements?

e Special issue — DOL, IRS audits
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Investment Contract — Key Terms

Conflicts of Interest

* Avoided, either by ERISA or by contract?

* Limits on hiring its affiliates for middle & back-office services?
* Fees from underlying investments/investment managers?

* Valuation by independent entity

Scope of other agent’s liability (administrator, custodian,
board of directors) to investors?

NBA
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Investment Contract — Key Terms

Termination of Agreement
* For separate account investment, usually at any time
* |f commingled/collective vehicle — what is frequency/ liquidity?
* Timing of notice

» Key Person Provisions - If strategy depends on superstar/few key people,
what happens if they are unwilling or unable to continue to manage

investment?
Redemptions/Liquidation of Investment
* When and with what notice period?

e Does strategy make liquidation impractical or inadvisable even if
unrestricted?

 What is plan getting back—in kind securities or cash?
* If in kind securities, who manages until liqguidated and for what fee?

> |
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Key Takeaways

* Negotiate terms before plan locked to provider

* Leverage other client relationships with same vendor —
start there on contracting

* Unless much smaller client
* If much bigger client, ask for MORE

* Don’t set and forget some industries (investment) often
consider fee reductions as industry fee standards change
— investment consultant key

/NBA° Better to ask and hear NO than not ask and not get term
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You May Also be Interested In...

ESOP Transaction Litigation: Recent Results and Trends
(Virtual Webinar / December 12)

Navigating Murky Waters: Ethics for ERISA and Executive Compensation Lawyers
(Virtual Webinar / December 14)

Family-Forming Benefit Plans — ERISA and Tax Considerations
(Virtual Webinar / December 20)

Fiduciary Due Diligence Around Managed Participant Account Services
(Virtual Webinar / January 9)

Litigation on Excess Fees (Virtual Webinar / January 11)

Visit the JCEB website for more details or to register www.americanbar.org/jceb
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